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“The Health-Care Industry Is Letting Surgeons Behave Like
Muggers.”

T

his was the headline of a Washington Post opinion
piece on January 13, 2020.1 The article detailed the
experience of a former CBS news correspondent
who went to her local in-network hospital with acute
appendicitis. The result was a bill from the out-of-network
surgeon who was on call for $17,000. Stories such as this
fueled demand from the public and from members of both
parties for Congress to find a solution to the problem of
“Surprise Medical Bills.”

SURPRISE MEDICAL BILLS
This is the term applied to unanticipated fees billed by
out-of-network providers when a patient has sought
care from an in-network provider or facility. Typically,
they result from services provided by individuals the
patient had no part in choosing and may have never
met. Examples include anesthesia providers, surgical
first assistants, emergency department physicians, radiologists, and pathologists who may be out-of-network
and whose services may result in an unanticipated bill.
Surgeons on call for a hospital emergency department
may also be out-of-network, even though the hospital
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is in the patient’s insurance network. A recent study of
commercially insured patients found that 20% of elective
surgeries with in-network primary surgeons and facilities
resulted in out-of-network charges.2
Insurance companies (payers) bear responsibility for
some surprise bills. They may create a “narrow network,”
intentionally designed to limit the number of available providers and to justify a lower fee schedule with a promise of
higher volumes of patients per provider. Newly employed
surgeons may see patients in an on-call setting before
they have completed the lengthy credentialing processes
followed by many insurance companies. Finally, insurers
may terminate a provider, or group of providers, as a tactic
to force negotiation of a new fee schedule. Thus, a facility may find its entire anesthesia or radiology department
out-of-network until a new agreement can be negotiated.

BALANCE BILLING
In many cases, the out-of-network provider accepts the
allowed payment offered by the insurer as if they were innetwork and bill only for the patient’s share of the cost, eg,
co-pay or deductible. In other cases, they may accept a fee
negotiated with the payer, protecting the patient from financial harm. The cases that attract the most negative attention
are those in which the provider charges an amount much
higher than that typically found in insurance fee schedules
and then bills the patient for the balance remaining after the
insurance company pays the out-of-network fee required by
the patient’s contract. An example is the case reported by
the Washington Post, and is referred to as balance billing.
Many episodes of unanticipated bills result from the
strategic business decision by a physician or group practice
not to participate in insurance contracts. These providers
have calculated that they will generate more revenue by
negotiating out-of-network fees with insurance companies and/or balance billing patients than they would by
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accepting the in-network fee schedules offered by payers.
Although this practice is legal, it is regarded by the public
and many politicians as unfair to patients, especially for
those seeking urgent care who have no opportunity to seek
out in-network providers.

LEGISLATION WAS NEEDED
Protecting patients from the potentially ruinous financial
consequences of surprise medical bills was an issue that
garnered bipartisan support, even in the highly polarized
Congressional climate. Although 17 states had enacted
patient protections, federal legislation was necessary to
cover the remaining states and self-funded insurance plans
that are federally regulated. Several legislative proposals
launched over the past 2 years to address the issue differed
mainly in the mechanism for determining fees for out-ofnetwork care. Payers generally favored using a benchmark
based on in-network fees in a geographic area, which would
tend to drive fees downward. Providers favored arbitration
or mediation to resolve disputes, which critics felt would
have an inflationary effect on prices.3,4 Unexpected opposition rose from advocacy groups, at least some of which
were funded by private-equity firms that have invested
heavily in the acquisition of a variety of medical specialty
groups associated with surprise medical bills.4–6
The hardships and uncertainty created by the coronavirus disease 2019 (COVID-19) pandemic created the
urgency necessary for Congress to overcome this opposition and create compromise legislation in the form of the
No Surprises Act. This bill was included in year-end “must
pass” legislation required to fund the federal government,
along with other COVID relief measures and adjustments
to the Medicare Physicians Fee Schedule.

NO SURPRISES ACT
The No Surprises Act will become effective January 1,
2022, and will offer patients significant protection from
unanticipated medical bills. It will require a change in how
surgeons bill and collect for the out-of-network services
they provide.
The No Surprises Act protects patients from surprise
medical bills for emergency services provided until they
are stable and can consent to transfer to an in-network
facility. Patients will also be protected from surprise bills
for nonemergent services provided at an in-network facility. If a patient wishes to choose an out-of-network provider at an in-network facility, they must be given written
notice and provide signed consent at least 72 hours before
the service is provided. The notice must include a goodfaith estimate of the anticipated charges and information
about how to find an in-network provider.

The No Surprises Act encourages payers and out-ofnetwork providers to negotiate a satisfactory fee. If unable
to do so, either party may request use of an Independent
Dispute Resolution (IDR) process. Both parties submit what they consider a reasonable fee, and the arbiter
chooses one, with the loser being required to pay the cost
of the arbitration. As a compromise, the arbiter is not
allowed to consider either the payer’s median fee or the
provider’s billed charge. The rules are designed to encourage the parties to reach a negotiated settlement without
resorting to the IDR process.7,8

PREPARE NOW
All colorectal surgeons should take the following steps
now to be prepared.
1.	Review your participation status with the major payers
in your area.
2.	Assess the current frequency of your out-of-network
charges.
3.	
Determine the administrative requirements for the
IDR process.
4.	
Decide whether there are insurance networks you
should try to join before the Act takes effect.
5.	Develop processes within your practice for payer negotiations and the IDR process.
Do not let the No Surprises Act take you by surprise!
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